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A Canadian citizen or permanent resident is entitled to sponsor their
spouse, common-law partner, same-sex common-law partner, or
conjugal partner for Canadian permanent residence. The concept may be
simple, but the process can be fraught with complications and delays.
This article describes some important considerations, and discusses the
options if your application is refused.

Should you submit an “Inside Canada” or “Outside Canada” Application?
For spouses or common-law couples ready to pursue Canadian spousal
sponsorship, the process can be daunting. One of the first decisions to be
made is whether to pursue the “inside Canada” or the “outside Canada”
spousal sponsorship process. If the applicant being sponsored resides outside
Canada and will continue to do so until the sponsorship is finalized, the
“outside Canada” process must be chosen. Sponsored spouses who travel
back and forth to Canada often will also likely select the “outside Canada”
process.

Spouses who wish to stay in Canada throughout the process may benefit from
filing an “inside Canada” application. A major advantage is that this process
allows the sponsored person to obtain a Canadian work permit upon “first-
stage approval”. In some cases, an “inside Canada” application may also serve
to prevent deportation for an applicant who is in Canada without status.
However, applicants who submit an “inside Canada” application do not have a
right of appeal if the application is refused.

These are just some considerations. An experienced immigration lawyer
can help you to determine which process is best for you.

The Application Process

While the application process is technically divided into two stages, the
sponsor and applicant will fill out all their paperwork at the same time and
include it within the same application package. All documents on Immigration,
Refugees and Citizenship Canada’s checklist must be provided from the
outset, and all forms must be properly completely. If documents are missing or




‘NOS1d3d0d-ATF1d3d

I
—
—
Qo
<
0

O
O
(&
@
>
—
—
—
—
U
X
v

Perley-Robertson, Hill &
McDougall LLP/s.r.I

1400-340 Rue Albert Street
Ottawa, ON
K1R OA5

T:613.238.2022
F:613.238.8775

www.perlaw.ca

mistakes are made, the application will be returned without being processed.

(1) Stage 1 Processing

The first stage involves an evaluation of whether the Canadian citizen or
permanent resident spouse meets all the eligibility criteria to act as sponsor.
Immigration, Refugees and Citizenship Canada’s Mississauga processing
center conducts this first evaluation. The sponsor must:

e Be a Canadian citizen or permanent resident;

e Be 18 years of age or older;

e Be resident in Canada or prove intent to return to Canada upon finalization
of the sponsorship process;

¢ Not be bankrupt or in receipt of social assistance;

¢ Not be ineligible for reason of previous sponsorship default or a serious
criminal conviction.

Unlike other types of family sponsorship, a person sponsoring their spouse or
partner does not need to meet a minimum income threshold. However, the
sponsor must undertake to provide for the sponsored partner’s basic needs
and ensure that they do not use social assistance for a period of three (3)
years, and ten (10) years for any dependent children or until age 25, whichever
comes first.

(2) Stage 2 Processing

Upon first-stage approval, the application is transferred to a different
processing centre or visa office for Stage 2 processing. This second stage
involves an evaluation of whether the spousal relationship is genuine, and
whether there are any inadmissibility issues that would bar the applicant from
becoming a Canadian permanent resident (e.g. medical or criminal
inadmissibility).

The former Harper government made it a priority to combat “marriages of
convenience” that were entered into primarily for immigration purposes. The
officers who evaluate spousal sponsorship applications are on the lookout for
signs that a relationship is fraudulent. Where the officer has concerns, the
applicant will be called in for an interview. If the applicant cannot successfully
address the concerns of the visa office, the spousal sponsorship application
will be refused.

In the case of relationship breakdown, the sponsored person may not sponsor
a new spouse or partner for a five (5) year period.

Overcoming Refusals

What are the options when a spousal sponsorship application is refused? It is
always possible to withdraw the application and re-apply. This course may be
recommended where new information or new developments since the time of
the initial application strengthen the application significantly.

The other option, for applications that were submitted from outside Canada, is
to appeal the refusal to the Immigration Appeal Division of Canada’s
Immigration and Refugee Board. Sponsors have the right to go before an
independent Immigration and Refugee Board decision-maker to argue why
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the refusal decision should be overturned. The sponsor may present updated
evidence to show the genuineness of the relationship.

If your appeal before the Immigration and Refugee Board is unsuccessful, it
may be possible to seek judicial review before Canada’s Federal Court.

The appeal process is long and arduous. It is currently taking up to two years
to receive a date to appear before a decision-maker. This prolonged period of
separation and uncertainty can be incredibly difficult for couples.

How an Experienced Immigration Lawyer Can Help_

The spousal sponsorship process can be long, complicated and stressful. Our
team of experienced immigration professionals will assist you every step of the
way. We will help you to avoid the significant delays that can be caused by
omitted documents or improperly filled forms. We will also help to make your
application as persuasive as possible. In other words, we can help to maximize
the chances of success. This has the potential to save you significant time,
money, strain and separation in the long-run.

If your application is refused, our team can help you determine whether it is
worthwhile to pursue an appeal. If you do choose to file a spousal sponsorship
appeal, we will help you navigate the process, put together strong supporting
evidence, prepare you to testify, and advocate for your rights before the
Immigration and Refugee Board and/or the Federal Court.

We would be happy to speak to you about your spousal sponsorship matter.
Please contact us to set up a consultation appointment.



